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Patents Act 1970

(39 af 1970)

[As Amended by the Patents (Amendments Act, 2005 and effective from the 1" Janwary 2005]
(19" September, 1970]
I Aet to amend and consolidate the Taw relating fo pafents

BE it enacted by Parlament i the Twenty=first vear of the Republic of Indha as follows -

CHAPTER |

PRELIMINARY

1. Short title, extent and commencement.{1] This Act may be called the
Patents Act. 1970

SRy,

P
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To understand the patents act we had already mentioned that the patent act is structured
around the life of a patent. It begins with how a patent is applied the procedure for
application who can apply and it goes on to how the patent application is, scrutinized by
the patent office patent office will reset an objections which the patent of applicant can
answer and eventually after this exchange of information between the patent office and
the applicant the patent gets granted if the patent officers satisfied by the explanation
given by the patent applicant. So, after it is granted again the patent has to be kept alive
by payment of the renewal fees which is again something that happens on the patent

office till up until the patent expires.

The patent can expired by reaching the end of its term the 20 year time period or it can
expire if the patent is revoked before the appellate board the reserve occasion preceding

any granted patent can be revoked by the appellate board or it is challenged in an



infringement suit when the patent t tries to enforce the patent against an infringer. The
infringer takes a counterclaim a counterclaim is an claim that is an opposing claim it
takes a counter claim that the patent is invalid and seeks the revocation of a patent before
the high court. So, the patent can expire at the end of its term or the patent can expire by
revocation or it can expire even by an opposition that is another procedure a similar to
the revocation procedure, but the difference is opposition happens at the patent office,
revocation happens at the intellectual property appellate board and opposition happens at

the patent office.

A patent can be challenged at the high court when there is an infringement suit pending.
So, in that case the challenge will be made by the person who is an infringer in a patent
infringement suit. Now the act was last amended in 2005. So, the patents amendment act
2005 amended the act that was the last amendment. Now the act comprises of various

sections, so we will be going section by section and trying to cover the important points.
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CHAPTER |
PRELIMINARY

1. Short title, extent and commencement.(1) This Act may be called the
Patents Act, 1970
(23 11 extends to the whole of India
(33 It shall come mto force on such date! as the Central Government may, by
notification i the Official Gazetie, appount

PROVIDED that different dates may be appointed for different
provisions of this Act, and any reference i any such provision 1o the
commencement of tis Act shall be constmied as a relerence 10 the coming
mta foree of that [rovIsIon

al " 1 ‘-i;‘.-!-
2. Definition and interpretation-(1) In s Act unless the context g E .
1§

ofherwise requires, <

- | -

Section 1 deals with the title extend and commencement of the act, the act as you know
called the patents act 1970. The act extends to the whole of India it is a central
government act it is an act passed by the central government. So, it is matter on which

the union or the central government can legislate patents and other intellectual property



rights and it extends to the whole of India.

Some legislations or some acts may not extend to the whole of India there could be
exceptions like Jammu and Kashmir may be exempted from the north eastern states
could be exempted from the operation of certain laws, but in this case it extends to the
whole of India and their act can come into force on an appointed time. So, it is
mentioned that the act will come into force at an appointed time this could be the time
when the act actually is passed or it could be a time which could be determined later in
the patents act certain provisions of the patents act came into effect after the act was
passed. So, this is left to the central government to decide when certain provisions of the

act can take effect.
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2. Definition and interpretation-(1) In this Act. unless the context

olherwise requires, =

I “Appellate Board” means the Appellate Board referred to i section 8. 116

' [(ab). “assignee” mcludes an assignee of the assignee ond the legal FF.13,

representative of a deceased assignee and references to the assignee of any

U The provisions of this Act, other than S5, 1221 13(2), 28, 68, and 124 to 132 thereof brought into force on
20.04.1972

Sa. 1220 13(2), 28, 63, and 125 i0 132 thereof brought info force on 01.04.1978

¥ Substituted by the Patents ( Amendment) Act, 2002 8.3, for 1 (a). (w.¢.£02,04,2007), Prior to its substitution,

C1. (a) read as vinder -

(a) “assignee” mcluckes the legal representative of a deceased asignee, and references to the asagmee of any person

melude references 1o the asignee of the legal representatives or asignee of thal person
* Substituted by the Patents { Amendment) Act, 2002, 8. 3for C1, (a). (w.e.f 2008 03)
s
AV
g2
S NPTEL

Now, after the title exempt and commencement you have what we call definition clause
now definition and interpretation is a clause which defines and gives a particular
meaning to words and phrases mentioned in the act. Now what happens if certain words
and phrases are not given a definition under the definition and interpretation clause?
Now most acts will have a definition and interpretation clause which will have a list of
words which are defined to give a particular meaning. Now this particular meaning can

be defined in the act if it is not defined elsewhere it can be defined in the definition



clause itself we will see instances where the definition can be contained in the definition
clause the definition can also appear in another part of the act not in the definition clause

in another part of the act, but the definition clause will say have a cross reference to it.

The definition can also refer to a definition of that particular concept or that particular
word to another enactment. So, you have different types of definitions one the definition
clause defines the definition in the definition clause itself the definition clause has a
cross reference to another part of the act where that word or phrase is defined and
definition clause could refer to another enactment all together another enactment passed
by the central government where this was previously defined. Now if the definition
clause does not define a particular word then we understand that word to take its normal
meaning, normal dictionary meaning or the normal meaning in which it is understood.
Now we will look at instances where all these four types of definitions appear within the

act.
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i .
Government )
“[IH High Court”, m relation to a State or Umion terntory, memns the 8. 158
High Court having terntonal junisdiction in that State or Union temtory, as

the case may be;)

(). “Intemational appheation” means an application for patent made - 8. 138(4)

aceordance with the Patent Cooperation Treaty:] RR. 1723
F.1

L), “mvention” means a new product or process mvoling an mnventive 5.3, 4

step and capable of mdustral application;]

Hlga), “mventive step” means a feature of an mvention that imvolves
techmeal advance as compared o the exising knowledge or having
cconomic significance or both and that makes the mvention ot obwvious to

a person skilled m the art;)

(k). “legal representative” means a person who i law represents the estate

of a deceased persoin:

For instance we just found in section 1, we found that the act shall apply to the whole of
India and if you come down here you can see that I has entries only three entries India is
not an entry international application invention inventive step India is not defined, but

section one as you saw India is mentioned there. So, how do you understand the word



India when it is mentioned when it is not been defined. So, we go by the normal meaning
of India which is the territory of India the republic of India as it is defined in the
constitution now. So, that is one instance of words used, but not defined or a or words
that are being used which is there; which is understood normally, but which does not

required a special definition.

Now, the second category where a definition is mentioned within the definitional clause.
Now, this you will find you can take the definition of an assignee; assignee is a term that

is commonly used in law.

Now assignee is given a specific definition assignee includes an assignee of the assignee
and the legal representative of a deceased assignee and references to the assignee of any
person include references to the assignee of the legal representative or the assignee of
that person now this is a special definition. Now this goes beyond the normal
understanding of assignee because it talks about assignee of a legal representative which

is mentioned in the act.
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T 7
assignee of that person,|

"[(aba). “Budapest Treaty”™ means the Budapest Treaty on the Intemational 8,10
Recognition of the Deposit of Micro-orgamsms for the purposes of Patent
Procedure done ot Budapest on 28% day of Apnl, 1977, as amended and

modified from time o ime:|

“[tac). “Capable of mdustnal application”. w relation to an wvention,  S.2(1j)
means that the mvention 15 capable of being made or used i an mdustry,|

by “Controller” means the Controller General of Patents, Designs and 88,

Trade Marks referred to i section 73 12)(a)
731y
(¢} “Convention apphication” means an apphication for a patent made by 8, 135
virtue of sechon 135, .1
“lid). “convention country” means & country or 4 country which s member 5, 133 5
of a group of countries or @ unon of countres of an [nter-govemmental  FF. 1, §, ;‘: o E .
. . : 3 2.
orgamzabon [|\'|\'||\'|| o as a convenlion country i scelion | H| ‘ 2 3

Similarly Budapest treaty is mentioned it means Budapest treaty on the international

recognition of deposit of microorganisms for the purposes of patent procedure done at



Budapest on 28th day of April 1977 as amended and modified from time to time.

Again this is a special definition. So, the special definition is defined in the clause itself
now again if you look at capable of industrial application capable of industrial
application appears in the definition of an invention under section 2 1 j. So, on the right
hand side in bold font you find the cross references. So, if you find a particular portion of
the act what we have mentioned in bold font on the right hand column is the cross
references. So, you will know where the capable of industrial application where this
phrase is used the phrase is used in section 2 1 j. Now capable of industrial application in
relation to an invention means that the invention is capable of being made or used in an

industry. So, it just tells you what industrial application is.

Now, these are all instances of an internal definition where the definition is given in the
definitional clause that is section 2 in this case now let us look at instances where a
phrase or a word is defined, but not in the definitional clause. But by way of a cross
reference to another part of the act take appellate board for instance now that is category
number to the category number one is something that is defined in the definitional clause
like assignee a special definition is given category number 2 is something is defined not
in the definitional clause, but by way of a cross reference to a provision to another part of

the patents act itself.

Appellate board appellate board means appellate board referred to in section 116. So, to
understand appellate board the definitional clause does not tell you what the appellate

board is you will have to go back to 116.
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modified from time to ime,|

“[ac). “Capable of mdustial appheation”, i relation to an mvention, S.2(1)j)

means that the mvention is capable of beng made of used in an mdusty;|

(by. “Controller” means the Controller General of Patents, Designs and 88,

Trade Marks referred to m section 73, 1(2)a),
30

(¢} “Convention application” means an application for o patent made by 8, 135

virtue of section 133, F.1

*l(d). “convention country™ means o country or o country which 15 member 8, 133
of a group of countries or a wmon of countnies or an Inter-govemmental  FF, 1, &,
organization "[referred to as a convention country in section | LXTH] 22

(e). “Distriet court” has the meaning assigned 1o that expression by the 8. 104
Code of Civil Procedure. 1908 (5 of 1908),

(f) “exclusive licence” means a licence from a patentee which confers on 5

& .
the licensee. or on the licensee and persons authonsed by him, to the g h\% -
-] .
exclusion of all other persons (including the patentee), any nght n respect Y “;
of the satented ovention and Cevelnsne heessea”™ chall be soncined s i
{PTEL

Similarly convention application means an application for a patent made by virtue of
section 135. So, to understand what are conventional application is you will now have to
read section 135 because it is mentioned in section 135. Convention country again there
is cross reference to another part of the act in this case it is section 133. Now this is the
second category it is defined within the act, but not in section 2 or it is not defined in the

definitional clause and a cross reference is given to where you can find the definition.

The third category is it is defined in another legislation it is defined in another act for
instance controller; controller means the controller general of patent designs and
trademarks it is a common controller who manages all these portfolios referred to in
section 73. Now the 73 you will find that is an internal reference the reference to
something outside the act will be district court it is a correction it should be district court
not controller; controller again makes an internal reference district court means the mail
has the meaning assigned to that expression by the code of civil procedure CPC 1908.
So, here is a reference to an outside act and act other than the patents act. So, this is a
third category something is defined by reference to another enactment. So, district courts

to understand what a district court means you have to look at the code of civil procedure.

Now, this is the third category the forth category is actually things which are understood



well which do not require a special definition I mentioned the union of India is
understood well. So, we do not require the definition for that and there are various other
words and phrases used within the act which have not been defined which we understand
as things that are understood well and if there is a conflict then you could use external
aids of interpretation like a dictionary or like the constitution of India or any other tool

that is commonly accepted to give meaning to those words.
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I, “new mvention” means any invention or technology which has not 88, 13,
been anbicipated by publication in any document or used m the country or - 29-34
elsewhere i the world before the date of filing of patent application with
complete specification, 1, the subject matter has not fallen m public
domann of that 1t does not form part of the state of the art;
(la). “Opposition Board” means an Opposition Board constituted under  Ss,
siib-section (4) of section 23; 253y,
154)
R %
(m). “patent” means a patent for any invention granted under this Act.] F
=
| L ey
(n}. “patent agent” means a person for the me bemg registered under this 88, 125 AR
Act as a patent agent. |]-J'2

Now the definition clause has various other definitions there is also one category that I
want to bring your notice to why should something be given a special definition in an

act, why should a word or phrase be given a special definition.

A word or a phrase will be given a special definition because it is used in a special
context that is the reason is appellate board is used in a special context in section 117.
So, we needed definition because people may not understand what an applet board is.

Assignee is used in a special context. So, we need that definition.

So, normally every definition mentioned in the patents act would have been used those
words or those phrases or combination of words would have been used in some part of

the act. But there is an exception to that section 2 1 1 defines new invention the 2 words



new invention do not appear anywhere in the act next to each other section 2 1 z talks
about an invention that is new invention means a new product on process it talks about
invention as a new product or a process again it is not use the word new invention
together, but from this definition you will expect that the word new invention to be used

together within the act in at least one place, but this is not been used.

Now, but then what is the definition doing there, now we understand this definition new
invention as something which describes the concept of novelty and when we are
covering novelty we will cover this definition, but the new invention is not used
anywhere in the act though it is defined as a term. So, that is an exceptional thing, but I
just thought I should bring it to you noticed that the new invention which defines the
concept of novelty or the words new inventions are not used anywhere in the act though
they are defined. So, normally you will expect this to be used somewhere, but the part

inside has an instance where it is mentioned a word which is not been used anywhere.
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I£. 30
(m). “patent” means a patent for any ivention granted under this Act |

(n). “patent agent” means a person [or the tme being registered under this 85, 125-
Act as a patent agent 132
RIL. 108-
120
FF.22,
13,26
(o). “patented article” and “patented process” mean respectively an article 8. 82

of process in respect of which a pateat s m force;

¥[(oa) “Patent Cooperation Treaty™ means the Patent Cooperation Treaty

done at Washington on the 191h dav of June, 1970 as amended and

modified from tme to lime:|

(p). “patentee” means the person for the time being entered on the register - S8, 48, §2
‘ us fhe grantee or proprietor of the patent:

(). “patent of addition” means o patent granted m accordance with section 88, 84 "
54 R 13(3)
‘ Il

E= 3
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p
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(). “person mterested” meludes a person engaged w, or m promoting
research in the same [iehd as that to which the invention relates,

Vlita) “pharmaceutical substance” means any new entity ivolving one or
more mventive steps:)

¥[(u). prescrbed” means.-

(A} relation to proceedings before a High Court, preseribed by mles S, 158
made by the High Coun,

(B) m relation to proceedings before the Appellate Board, prescnbed by 8, 117H
rules made by the Appellate Board, and IR. 2010

(C) n other cases, preseribed by rules made under (s Act. PR. 2016

(v). “prescnbed manner” includes the pavment of the prescribed fee;

(w). “prionity date” has the meaning assigned to it by section 11; S 11 -
& .
- s rm =5
(%) “regaster” means the register of [atents relerred o sechion 67 SN0 :-:_‘ # ‘% .
21
88
NPTEL"

Then you have various other things defined in the act and almost all the definitions
mentioned will come within these four categories either they are defined in the definition
clause or they are defined in another part of the act or they are defined in another act or
we give the normal understood meaning the dictionary meaning or the common meaning

as we understand.

Now, prescribed manner includes the payment of prescribe fee. So, whenever the word
prescribe manner which appears in the act in various places or word prescribe which
again appears in the act. So, in u you will find how the word prescribed can be
understood, it can be understood in relation to proceedings before the high court
prescribed by the rules of the high court in relation to proceedings before the appellate
board prescribed by the rules of the appellate board this is why the 2 appellate board
rules that we had mentioned in an earlier lecture as the syllabus of this course because
whenever you will look at appellate procedure we will have to go to the prescribed. So,

that becomes a part of the syllabus.

In other cases prescribed by rules under this act which is the patent rules 2003. So, it is
the word prescribe can take its meaning based on where the proceedings happen if it

happens before the high court it will be the high court of rules of that particular high



court high courts do have different rules if it is the appellate board it could be the applet
board rules 2010 and 2011 which we had seen or if it is any other prescription then it will
be the rules prescribed under the patent rules 2003 that brings us to the end of the

definitional clause.
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W[(u). “prescribed” means.-

(A) n relation to proceedings before a High Court, preseribed by mles 8, 158
made by the High Coun,

(131 m relation 10 proceedings before the Appellate Board. presenbed by 5. 117H
rules made by the Appellate Board: and IR. 2010

(€1 in other cases, presenbed by mules made under (s At PR. 2016

(v). “prescnbed manner” includes the pavment of the prescribed fee;

{w). “prionity date” has the meaning assigned to it by section 11; sl
(%), “register” means the register of patents referred 1o section 67 88,67
R 88

(v). “true and first mventor” does not mclude either the first importer of an
mvention o India, or a person to whom an mvention s first
communicated from outside India

(2). In this Act, unless the context otherwise requires, any reference

. S8, .
(a) 1 (he Controller shall be construed as mcluding o reference 1o any 00 4 :ﬁ\%
] 12)a), H E
ollicer dischargng the functions of the Controller i pursuance of seclion 3
n 1) o
NPTEL"

We will be looking at the definitions in greater detail because their definitions do come
back in the various other provisions of the act and in this version of the patents act that

you are able to see we also give the cross references.

Now, for instance where we mentioned here a prescribed in relation to IPAB, we have
given section 117H as the cross reference and we have given the IPAB rules 2010 as a
cross reference because IPAB rules also govern certain parts of how the procedure the

procedure that determines the proceedings before the IPAB.



